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DETERMINATION

Council’] for having réfused the -Appeliant the gra-nt_ln.g of a Bwldlng- and Land Use:

Permit [‘BLUP’] for the conversion of an existing ground floor building to be used as

diving centre off Pointe ALix Piments-Mon: Choisy. Céai_‘_sta’i Rt-féd B38; Trou atix Bichies,

The $ole ground of refusal as per letter dated 22" September 2020 under the
| sigriature -of‘,jwlfrjs_'. V. Busgeeth, H"e,'_ad;.a’f 'Laﬁ_d Use. Pl'ahn;ngz:aepa:ﬁmEht- 6f'rf'hé '{:Guﬁcii
e _ _ T -

“CONSENT AND NIC OF OWNERS OF THE PROPERTY (OVER WH!CH T’HE APPLICANT

_HAS A G 9M WIDE RIGHT OF WAY) HAS NOT BEEN SUBMITTED.” : '

e



2. The Appeliant was fnops consifli. The Appellant has lodged 5 grounds of appeal which
are reprodﬁce‘d he’reu‘ndér: h
1) Prior ta the decision of conversion of my house into a.diving center| have asked the
ownerMr, Jean Pierre Thomas about the use of the right of way for my a'itiing clients
and there was no objection on his side. He even put an advertising notice-on the gate
forus, : | _ L _
2) Qur house which is,. part of Trou gix 'Bi'c-ﬁfejs ffr‘shing wllage, existed long before he
bought the land where he built his house. And part of this land was our passage,
approximately 4 meters wide, to the sea.and the main road to transfer our fishing
equipment from the sed to our house and storing ‘our boat in sofer place during
cyclone. When he bought the land he declared our house enclave and only when we
insist-for o' passage that he give us a right of way of only 0.9 meters wide.
3} The district council should have made provision for my right of way.before giving
the permit to build his house and the right to open two gignt windows on my passage.
Has he not been given the right to build #is house and open the said windows on
passage there would have been nd problem. The é‘isﬁ'tritf council should review this
decisior. - ' | |
4) The objections made hy the Co-respondent are ull frivolous, for example making
noise when.my clients walk, looking through the windows, '.Webrihé_ swimming trunks.
We work onfy from 830 am till 4pm and very rare till 8om.t have more than 200
neighbors én‘d the -diufe. center and tﬁ'epa;ssdgé*haverne-vé#:‘béeﬁ’ta; séﬁr&e of;nui.'sance-s
to-anybody, - - '
5} l,toa, have got the right use my property and _tor:egrfn*m y-fiv?n:gi gs any honest:person,
My house Is within 40 meters from the sea. Eventually my embarkation point and my
diving sites are very here. The work of diving s not b_éing doné inthe premises but in
the ocean. My house is just a place to keep my equipment safe and to -hv‘é:et my clients
operational in the area, we never had any complaints from the Authority, focal

community and from our clients.

The Respondent and Cosrespondent were I:aniiy -represented. We have duly -

considered all evidence before us as well as the submissions of both counsel,




3.

1. CONTEXT ANALYSIS

The undisputed facts are that Mr. Bhurtun's property lies right behiind ‘that of Mr.
T:hem'as whcs.‘e"fro'nit?ajg'e;is bordered by‘th_ej_(:dais‘taii Rdad ;of"T‘rc_u Aux‘s_iche_s; which'is
the mairi road, as.per plans produced. The oniy access to'the main road fromthe house
of Mr. Bhurtun is through 2 nght of way of 0.9 metres found onthe: pmperty of Mr,

house was built in 1991. On the 1_1t-h; No_vem'beyj 1991, M-r.’rhcmas- ;parepﬁs:.en_tered
into-an agreement before the notary o give oné MF. Lareints, thé previous owner of
the Appellant's ﬁ}aperty,;a_ right of way of 90cm to the Coastal Road of Trouaux \E-i'_ch'e_s'
“4 titre: perpétuelle et gratuit” on the basis that Mr Lareinté’s plot af land was
“enclavé”. The property of Mr. Lareinté passed hands and subsequertly, on the 23rd
Junie 2015, Mr. Bhurtun bought the plot of land in question from one Mrs; Marie Josée
Mardiapoulilé as evidenced by his title deed, Doc D. The title deed of Mr. Bhurtun

 states that the property is “enclavé” and-that the property “n’a pas de chemin de

sortie sur la voie publique”, hence the right of way granted.

11. THE GROUNDS OF APPEAL

. 1t is the contention of the ﬁp-peil'ant----under-fgréundz1 that he had obtained the vérbal

consent of the Co- -respondent prter fo convertmg his house into-a dwmg centre and
that the Iatter had even put an advertismg nmtlce on the gate for the diving centre.
This is denied by the Co-respondent, The App_e-l!ant was nat consistentin his testimony

onthe i‘ssué-=af'ca-n-sent- Atfirst, he stated '-fﬁét he had‘--ﬁbiaéned’-’the verbal consent of

seek the consent of the k&ﬁ&m& He also agreed he did not have the written consent

of-_th_e Co-respondént. Whether or'not.;ajn ga‘dye'rtlsmg;;ngtzce Was ;p_laced? onthe gate of

~ the Co-respondent by the latter, is besides the poirit. The fact of the matter remains,

as the evidence reveals, that at the time the Appeilant 'm-ad'é.':fhe '-a'pﬁfiéa't?iori fora
BEUP, no consent was gwen by the neighbour, that is, the Cenrespondent for the

Appellant’s diving clients. to use the nght of way.



.....

'is,_ nat-~"enciavé".: Whe.nr a r:-ght '-of way is gfanted. for .nes&.d_e_n;tsj it is _mea,nt _fqr .use _by

 those Iivir’;g on the pfemi'ses and their ‘mvitees butcannot EXi:end -fdthe -public’ atla rgé

jrefusa Fto gzve consent to the Appe"ant on the: basis that he aiready had firsthand
expenence of the nuisance caused ta him wnth havmg the Appellant operaa‘.e the
business till date without a permit. Conversely, the Appe.il_antsc_laimed he-had ceased
operating 'hi-ﬁ business folléwing a Judge’s order a_g'ainst the Qpérajfion of his. diving
'¢e‘n‘tre-with'out a proper licence. The Co#e‘s—'poritiéntﬁ also stated tiﬁaf hé’ -ot’:’j'ected to
the tlme that the apphcat:on was mau‘e hy the Appellant the Co—respondent did not

consent to'it and his stand has not changed since, Thu_;-.groun_d therefore f_azis,.-

7. Underground 3; itis the contention -of?ch’e Appelfant that the Colincil failed toconsider
'the'pre'sence of-'the i‘ig-ht" of way. befc’)re g‘ranti"n'?g the Co- FESp‘ﬂ'nd'Ent a pefm'i’t"c'o build
root cause of the p,roblg.m and -that-the_-Cau:ncﬂ should review :ts-dec:s:on.—. We are
unable to cohsider this as a-valid ground of appeal'in that the Appellant seéms to be
harbouring u'nd’ér. the misapprehensionas regards the im pugried decision, The case at
han-di is:a challenge of the Council’s. decision-fﬁf’ not grariting a BLUP to the Appellant
For canverszon of his: res:dent:a! propetty into one of ca:rmmercaal use. We are not here

to judge the decis:on of the Council or: the bmidmg pians in: grantmg & permlt to the



Co-r.es-pon-dent.ih 198910 build his residential property asper his developiment permit,

Doc E. This ground istherefore-set aside for being frivolous.

Under -groun'd 4, itis the contention of the Appeliant'that'fthe o’bj’ettlioﬂs- made by the

complamts for nuisance from any of the ne:ghbours, some 200-of them Itvmg in the
area, as regards the operation of his business or usage of the right of way éxcept fmm

the Co»resp’o’nﬂent. He testified to the effect that he -st_op_ped working since 2017

following the Judge’s order-and that he' used to work only from830am till 4 pm and

that his work is mostly done-at s-e'af and that normaily his business involves:some 10

people daily including himself and a worker, The Co-respondent, for his part, testifled
asto the fact that he obje'éted to the Council to'the prg;)cﬁéd 'd-evelopnient:fm_m.the_
very beginning dueto the .nu.isance-"chat is being caused to him and his family with Mr:
Bhurtun’s business aperation. He complained about the fact that all of Mr. Bhurtun’s
clients use--the- 90 cm 'righ't of way to have accessto the 'b‘each-through‘ 'h':i:s; property,

they talk Ioudly and make a lot of noise, his. chrldren cannnt sieep nor can they open

* the:windows in the chddren S roon: because those usmg the access of 90°'cm cansee

children cannot play In their compound bec-ause of al! the he-avy equu_pment for diving

‘which is carried through his prefises for Mr. Bhurtun’s diving céntre. Mr. Bhurtun

denied these averments and stated that his cf_ients-wéar beachwear and diving gear.

The main problem for."'the«-Co-respor‘z'dént'-st_ems.-fromir‘_’he location o'f"hji.s"hqu_se:,-wh’i‘ch
is right in between of the Appe‘llant’-s house and the.main ro'aﬂ such-that both parties’

to arise mostly because of the goings a_n;d_ c-o,mmg_s, o_f*_memb_e_rs of ﬁh'e;pubiiz:'t_hrough-

- the Co-respondent’s premises, the moreso asthe accessislimited to'a width of 90 cm

which takes them very close to'the Co-respondent’s house lé,adihgta; visual intrusion

- as'well as invasion of privacy. r
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We believe having so-to say unfamiliar faces going through one’s property everyday,

infringes the Co-respondent’s and his family’s right to enjoy their property. As stated -

- -earlier, @ right of way can be used by the one who has the right to. use it and by

 extrapolation it can be-extended to family members and.guests butzit‘cannot':bejapeh

to the public at large more so for commercial purposes. What one has to bear in mind
is that the right of way is stil part of the property of the Co-respondent upon which
the Appellant has, agree;agbiy,_ bheen'granted éa'.n e_asetnfent.td'hava: a ’:*.droit. .d"gsage“.
That does not render the access, the Appellant’s property. But with the issue being
the operation a diving centre, allowing the Appellant to carry on with such a
development woﬁld mean depriving the Co-respondent and his family of {h-é"peECEfu!
enjoyment of their property. We could riot agree more with Justice Domah when he

homes.”: Suhootoorsh & Ors v/s Al Rahman Co. Ltd. & Anor (2013) $€1:373, Besides

it is'a right enshrined under s,eict:_'cin-4-:off«90‘urf¢:pn$fiﬁ}fibh under thenght to life, which

11.

also-means:quality of iiffé._

Thie Co-respondent has explained the ifivasion to his privacy which ¢ah be §"é‘é'n from
the set of photographs produced, m‘a_rked-[;)_.oc--,l. to 7. These photos show buw_i close
fo the .Cq*reis;:_o-njden’t-‘ s house the Aipﬁ_efian.t?.-s..-c:Ii_ér‘its‘ have to come in order to-walk
from the house of th e Appellant and.the coastal road and back. Docs1, /1 and J7 taken
from inside the Co-re;-pdhdent’_s house ciearly's.howz how close ‘.p'.e_opl'e-'on the access
are to the bedroom windows of his house. Docs J2, 5, J6 and Lshow peaple using the.
right of way dressed in-swimming trunks. Docs J4 and J6 show the engine of a boat

being carried through the access of 90:.cm on the premises ofthe C'o-—_réspénd‘ent.- We

" do belteve that the nuisance exper?i;en'ced..:b:'y'th‘e' Cb_-r"esjp:oﬁdént and his faimily i valid

and not farfetched. The proximity at which the clients of Mr..Bhurtun need to come
to the premises of the Co-respondent is 'bpun‘d-.jtéo cause nuisance when they talk

loudly, or when they peer in the directionof the latter’s house and that Mr. Thomas

‘cannot open his windows since it may 'h-jl,ﬁ'dgar 't_bb-s'é:::usii_g;g?thé: access: The prejudice

-that is beingcaused to -th.e-co-.réspﬁnﬂén't_a’h:d hisifaﬁi'ily'-thfoughﬁ theése daily nuisances:

associated with'the usage of the right of wav bv members of the publicis likely to have
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a serious impact not just on the Co-respondent’s enjoyment-of his property but also

his lifestyle,

With the fact that some windows Uf‘t-he:Cb?re.séahdenf"is.hO'USe:-haxr'e':toibe;kfé_pt closed
and that his children cannot move ﬁ*—eeiy_ in the.compound for their own safety whilst

baat eh"gir’:es are-reguiariv moved -‘Ehrbugh‘ the‘fp'ren*f’isegs"-anid new pédpié- :wa-l-k.throu‘gh'

Thomas’ property is going to be used by members cf the: publrc that hts consent is

obtained in writing so that the Council canhot be taxed for’ not-z-hamng_ assessed the

impct of the proposed development on.neighbours. It is the Council’s duty to make

~ an assessment of any nuisance being caused to those who are likely to be. nmpacted

by any new development, This ground therefare fanls

13. Ground 5 of the groundsof appeal amounts to ne-ground of appeal, The fact that he

1,

is trying to make a decent living and that his property is closé to the s€a has nathing
to do with "t’h’e assessment of the Eou‘nc‘i‘l‘ w‘h’it:h"is b:ased- 'p'ur-éiv' m'p;l'a'n:ni-ng 'groun'-ds

is therefore d:sregarded

We note that the Appellant made 3 “declarations” in his Statement of Case which

have beentakentobe g._ro'undfs?- of -ap.pe'al.by'tﬁe Counsel appearing for Co:-.re'spc‘nd ent,

We do not.agree with this proposition. The grounds of appeal were clearly setoutin

- the Appeliant’s'th‘ite of Appeal and in any event t"h'e'sé--'s'b call ¢d.declarations made

(inthé Statement of Case do not:amountto. grounds of appeal as they seek to chai!enge:—_
issues whlch do not relate ‘to the’ decisson of the Ceuncai in refusing the present.
appl;caticn for BLUP. For all the reasons seat out above we-find that:the Council was:
right in its dec:s:on The appeal is set aside, No'order asto costs

Determina'tien delivered on the. pr il December 2021

Mrs. J. RAMFUL-THOWRY Mr.R. ACHEMOOTOG
Vice Chairperson Member ‘Member

MrSUFFEE




